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FORMING A NON-PROFIT AND APPLYING FOR TAX EXEMPTION 

 

INTRODUCTION 

This White Paper will focus on the four initial actions required to form a non-
profit corporation with a majority of information devoted to the first two steps which 
are forming the corporation and then applying for tax exemption under Internal 
Revenue Code Section 501(C)(3). It will then briefly outline Registering at the State 
Level as a Charitable Entity and obtaining a Tax Identification Number.  

 

DISCLAIMER 

The goal of this White Paper is to provide you with a general overview and 
enough information to understand the process and requirements of forming 

a non-profit corporation. 

It is not intended to circumvent the need for an attorney experienced in 
non-profit law and regulations. 

 

CLARIFICATION OF “NON-PROFIT” vs “TAX EXEMPT” 

Before we focus on the basic legal steps required to actually form a non-profit, 
we want to clarify the terms “non-profit” and “tax exempt” which are often used 
interchangeably but which actually refer to two different concepts.  

The term non-profit is a State matter and refers to the form of a corporation 
that has no owners and makes no distributions to members.  

The term tax exempt, on the other hand, is obtaining exemption from income 
tax at the Federal and State level. Tax exempt status is not automatic.  It requires 
completion of a Federal IRS process to become tax exempt. I also want to clarify 
that the entity is tax exempt only from income tax.  It is not exempt from other 
taxes such as sales taxes, city taxes, property taxes and employment-related 
taxes.   
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FORMING A CORPORATION 

 

A TASK AT THE STATE LEVEL 

All corporations are formed at the State level.  There are no Federal 
corporations.  Merely forming a corporation is not sufficient to establish a tax exempt 
entity, it is just the first step.  Although different states have slight differences, all 
states have the same basic requirements. Although other forms are allowed such as 
Limited Liability Companies (LLCs), We recommend a corporation because it is the 
safest business form to protect the Board of Directors and others involved in the 
management of the non-profit. 

A corporation is formed by filing articles of incorporation with the Secretary of 
State or the other appropriate body in the respective state. 

Certain provisions in the Articles of Incorporation are required by the State to 
approve your corporation.  Additional provisions that may not be required by your 
State are required by the IRS in order to obtain approval for tax exempt status.   

 

ARTICLES OF INCORPORATION 

THE STATE REQUIRED PROVISIONS ARE: 

NAME FOR THE CORPORATION.  A NAME is required.  The requirement of 
a name may seem obvious but there are restrictions on what names are allowed for 
non-profit corporations. 

The name restrictions or limitations include: 

1. The name must be distinguishable from other entities that are already 
active in your state and on file with the Secretary of State. Thus, the 
Secretary of State will reject and refuse to file your articles. 

2. By including the name of your city in your name may help avoid this 
problem.  

CORPORATIONS ADDRESS.  An ADDRESS is required.  The address, in 
some cases, a physical address rather than a P.O. Box, is required 
depending on State law. 
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AGENT FOR SERVICE OF PROCESS.  This person will receive legal 
documents on behalf of the organization. You can provide an initial founder 
or director, or an officer of the organization then later file an amendment to 
change the person who will be the Agent for Service of Process.  Most of the 
states require the agent for service of process to be an adult over 18 years of 
age, who has a physical address in the state. You want someone who is 
responsible and who will immediately communicate and send a copy of 
anything he or she receives to all the officers and directors of the 
organization.  

If no one wants to be in this position, some states allow the organization to 
hire a corporation to serve as a corporate agent for service of process.  They charge 
a small annual fee. Some States such as New York also require organizations to 
name the Secretary of State as an agent for service of process, which means that 
non-profits can be served by service upon the Secretary of State that will then 
transmit the documents served to the organization. 

NAME OF EACH INCORPORATOR. The Articles of Incorporation must state 
the names of the incorporators who will typically also be required to sign the articles.  
Again, if no one wants to sign as the incorporator, some states, including California, 
allow a corporation to be retained for this purpose.   

ADDITIONAL PROVISIONS REQUIRED FOR NON-PROFITS: 

The following items may not be required in the Articles of Incorporation by the 
State, but are required by the IRS to approve tax exempt status. 

If these items are not properly included in the Articles of Incorporation filed 
with the State, your incorporation may be approved by the State but an application 
to the IRS for exemption under Section 501(c)(3) will be denied and delayed.  If 
these clauses are not included in the Articles of Incorporation, the IRS will return the 
application and require the organization file an amendment of its Articles of 
Incorporation before the IRS will process your application for exemption. 

 STATEMENT OF PURPOSE.   A Statement of the Organization's Purposes 
must include a purpose or purposes that are consistent with one or more exempt 
purposes under Section 501(C)(3).  

The IRS requires a general purpose statement but we do not recommend this.  
A General Purpose Statement could be: “This corporation is organized for 
charitable purposes consistent with Section 501(C)(3).”    
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We recommend you state the specific purposes of the corporation which can 
include a number of sentences.  For example, non-profit corporations who assist the 
elderly with aging-in-place, a Specific Purpose Statement could be: 

To organize, manage and provide volunteers for the purpose of 
providing assistance to older members of the community; 

To organize, manage and make living activities easier for older 
members of the community; 

To provide volunteer care to older members of the community so they 
can remain in the community; 

To provide volunteers to older members of the community for 
transportation, housecleaning, meal preparation, computer systems, in-home 
maintenance; 

To provide older members of the community with information for other 
government programs that could benefit them; and  

Maintain a list of reputable vendors to assist older members of the 
community with needs such as plumbers, electricians and home healthcare 
aids. 

A specific purpose statement will help keep the organization on track with the 
specific purposes stated in the Articles and prevents the corporation’s mission from 
drifting over time.  

Change in the Stated Specific Purposes.  If the purpose changes or 
broadens, you can amend the Specific Purposes in the articles and the IRS.  In fact, 
you are required to stay within your specific purposes and if you change or broaden 
your purpose, you are required to amend the Articles of Incorporation to include the 
other previously not included purposes before engaging in those activities. If you 
amend the articles, it typically requires filing with the Secretary of State. 

DEDICATION AND DISSOLUTION CLAUSE. The other item required by the 
IRS is a dedication and dissolution clause which states that the organization's 
assets are dedicated or used in furtherance of its exempt purposes under Section 
501(C)(3) and that when the organization dissolves, those assets will continue to be 
used for stated purposes, usually by being transferred to another exempt 
organization under Section 501(C)(3), with consistent purposes. 
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If an organization fails to include both of these in its Articles of Incorporation, 
the IRS will reject your application and require amendment of the articles before the 
IRS continues to process your application. By filing the Articles of Incorporation with 
these provisions, you will save unnecessary cost and delay in approval of your tax 
exemption approval. 

POSSIBLE ADDITIONAL STATE REQUIREMENTS. 

Depending on the State, the articles may be required to include the names of 
the initial directors, whether the organization will have voting members and other 
classes. 

BYLAWS 

Bylaws are required and serve as a reference manual for the organization to 
guide the organization's activities. Bylaws should be comprehensive so the directors 
and officers, and the other members of the organization can look to the Bylaws for 
guidance when they are making decisions about the operations of the organization. 
Bylaws in general can include pretty much any provision that is not inconsistent with 
the organization's articles or with applicable law.  Some states may require specific 
provisions to be included in the by-laws.  

STATEMENT OF INFORMATION 

In addition to filing the Articles of Incorporation with the Secretary of State, 
there may also be additional ongoing filing requirements with the Secretary of State. 
In California, an organization must file what's called a “Statement of Information” 
within 90 days of its formation and then every year thereafter. It is a simple form that 
is filed online, that just requires basic contact information about the organization, its 
officers and directors and its agent for service of process. Other states may have 
similar filing requirements with the Secretary of State.  

 STATE OR LOCAL REGISTRATION OR LICENSING REQUIREMENTS 

If an organization is soliciting charitable funds in multiple states, it may be 
subject to multiple state registration requirements. Similarly, if an organization is 
actually engaging in activities in multiple states, if it has a presence, a physical 
presence in those states, it may be required to actually qualify to do business in 
those additional states beyond its State of Incorporation.  

This typically requires registering to qualify with the Secretary of State. There 
may also be other applicable state or local registration or licensing requirements 
depending on the activities the organization is engaged in. These could include 
employee related issues, professional activities, business or sale licenses, real 
property related registrations, or intellectual property registrations in addition to 
many others. The organization should be aware of and comply with all registration 
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requirements that apply to it by virtue of its operation in every state in which it 
operates, resides in or raises funds in, including its State of Incorporation.  

REGISTRY OF CHARITABLE TRUSTS 

Depending on your State, a non-profit may be required to register with an 
oversight body for engaging in charitable solicitations in that state. Thirty-nine (39) 
states, including California and DC require charitable solicitation registration. For 
example, in California, an organization that will solicit charitable funds or a charitable 
organization that is formed in California or has a presence here must register with 
the California Attorney General within 30 days of its first receipt of charitable assets 
and annually thereafter. In some other states, the organizations may actually be 
required to register before they ever engage in their first solicitation. It is important to 
be aware of the requirements in your state. 

THE CHARITABLE TRUST DOCTRINE 

ASSETS IN TRUST MUST BE HELD AND USED ONLY IN FURTHERANCE 
OF THE EXEMPT PURPOSE.  Another State law requirement is called the 
Charitable Trust Doctrine. The Charitable Trust Doctrine is based on the idea that an 
organization holds assets in trust to further its exempt purposes. 

THE LAW RESTRICTS THE USE OF A CONTRIBUTION. This means that 
an organization or a non-profit must comply with any restrictions that are placed on 
an asset it receives by the donor of that asset, as long as they are legal and valid 
restrictions.  The logic is that a donor makes a contribution in reliance on the 
purposes that are stated by the organization at the time the contribution is made and 
expects that contribution to be used for those purposes. This includes purposes that 
are in the organization's Articles of Incorporation, its Bylaws, or in other statements 
the non-profit makes to the public, via either written or verbal statements. This may 
affect the organization's use of its assets if its purpose is changed over time. 

 The Charitable Trust Doctrine has been interpreted in some states more 
broadly than in other states. California courts have interpreted the Charitable Trust 
Doctrine to have a very broad meaning. In California, the Charitable Trust Doctrine 
has been held to mean that any assets a non-profit receives can be used only for, its 
purposes at the time the asset was received. Even if the organization's purpose has 
changed over time, the non-profit must continue to hold those assets in trust and it 
must continue to restrict use of those assets for the purposes that were in place at 
the time the asset was actually received.  
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OBTAINING TAX-EXEMPT STATUS - 501(C)(3) 

First we will discuss the requirements for tax exemption under Internal 
Revenue Code Section 501(C)(3). Then we will discuss completing Form 1023 
which is essentially the IRS application to obtain tax exempt status.  

BASIC REQUIREMENTS 

A corporation that has been formed under State law will not automatically be 
exempt from Federal and income taxes until it completes the process of applying for 
tax exemption. In order to be eligible for tax exemption under Section 501(C)(3), an 
entity must be organized and operated exclusively for one or more of the purposes 
that are listed in Section 501(C)(3).  

The most common of these categories is charitable. In order to qualify as 
exempt under Section 501(C)(3), an organization must meet two tests that are 
referred to as the organizational test and the operational test.  

Under the organizational test, a non-profit must be organized exclusively for 
one or more exempt purposes as set forth in its governing documents and must 
operate exclusively to further those exempt purposes. The Articles of Incorporation 
and other organizing documents should specifically state the organization's exempt 
purposes.  

The operational test is more flexible because it requires the organization to be 
operated primarily (as opposed to exclusively) for one or more exempt purposes. 
This means an organization can engage in some non-exempt purposes without 
jeopardizing its exempt status.  However, the non-exempt activities can only be an 
insubstantial part of its overall activities. Unfortunately, there is no clear definition of 
“insubstantial,” so it is hard to know exactly how many unrelated activities an 
organization can engage in without jeopardizing its exempt status. 

COMPLETING IRS FORM 1023 

In order to be recognized as tax exempt under Section 501(C)(3) an IRS Form 
1023 must be properly completed and submitted to the IRS.  The Form 1023 is a  
12-page application with schedules and there are 38 pages of instructions. It is not a 
simple form and is not straightforward. It is not absolutely necessary that the 
application be completed by an attorney, but it is an area where an attorney can be 
particularly helpful in terms of providing guidance to an applicant and guiding them 
through the application process.  
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If not properly completed, the IRS will reject the application after many months 
and require corrections.  You must then re-submit the corrected application and wait 
many more months.   

The application is broken down into different sections, and I will talk about a 
few of the main sections. 

BASIC IDENTIFICATION. The first section is basic identification information 
about the organization, including whether the organization has an authorized 
representative, or has paid anyone else such as an attorney, to advise it with 
respect to the organization's structure, activities, or finances.  

DOCUMENTS TO ATTACH. The organization will be required to attach its 
Articles of Incorporation and its Bylaws to the application. The application requires 
the organization to specifically point out where in its articles are those two required 
provisions, the purpose statement and the dedication and dissolution clause that we 
discussed earlier. As mentioned earlier, failure to have those in the Articles of 
Incorporation, can be a major reason why an application is delayed for processing 
by the IRS. 

NARRATIVE OF ACTIVITIES. The next section of the Form 1023 requires a 
narrative of activities. This requires the organization to include an attachment with 
the application that describes the organization's past, present, and planned activities 
in very significant detail. 

For each activity that it is engaged in, or plans to engage in, the organization 
must include information such as a description of the activity, who conducts the 
activity, when and where the activity is conducted, how the activity furthers the 
organization's exempt purposes, how the activity is funded, and what percentage of 
the organization's total time is spent on the activity. It is important that before filing 
the Form 1023 with the IRS, the non-profit has spent time really thinking through the 
business plan for the organization and what activities the organization is going to 
engage in. 

FINANCIAL ARRANGEMENTS. The next section of the application asks for 
information about financial arrangements. It requires the organization to list the 
names and compensation amounts of all directors, officers, and the five highest 
compensated employees of the non-profit who will receive compensation of $50,000 
or more annually and the five highest compensated independent contractors of the 
non-profit who will receive compensation of $50,000 or more annually.
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BUSINESS RELATIONSHIPS. It also requires disclosures about any family and 
business relationships amongst these individuals or between these individuals and 
the non-profit, and then asks additional questions if there are any such relationships. 
It requires you to list the qualifications of each of these individuals as well as the 
average number of hours worked by these individuals on non-profit activities, and to 
describe the duties of each individual. It is important to indicate why each individual 
was selected and is qualified to serve as the director or an officer of the 
organization. Another thing to remember is that the Form 1023 and everything that 
is filed with it will be a publicly available.  Everyone who is included should be 
comfortable with it being publicly accessed.   

COMPENSATION. This section also requires the organization to provide 
information about how compensation amounts are determined for various individuals 
who are compensated by the non-profit. Including whether the organization looks to 
comparability data as to what similarly situated organizations are paying similar 
individuals and how the organization makes any non-fixed payments, such as 
revenues based payments or discretionary bonuses to its employees. The IRS 
basically wants to know that the organization is not using its assets to provide an 
inappropriate private benefit to one of its insiders or to an employee and that the 
assets of the organization are used properly for the exempt purposes of the 
organization.  

ACCURACY OF FINANCIAL DATA. It is important that this financial data be 
consistent with other information the organization provides in the Form 1023. For 
example, if your client claims to have made grants, those should be reflected in the 
appropriate expense file or if the organization reports that it receives a loan from a 
director, that should also be reflected in the financials or included in the application. 

CONFLICT OF INTEREST POLICY. The Form 1023 also asked if the 
organization has adopted a conflict of interest policy. Federal law does not actually 
require non-profits to adopt the conflict of interest policy, but if the organization has 
not adopted such a policy, then the Form 1023 requires the organization to include a 
lot of information about what policies it will follow to ensure a conflict of interest does 
not occur. The instructions of the Form 1023 actually include a model conflict of 
interest policy at the end that can be used by organizations, although certain 
updates be required as a matter of State law.  

POLITICAL ACTIVITIES The Form 1023 asks about some specific activities 
of the organization, including whether it will engage in any political activities. This is 
a trick question because 501(C)(3) organizations are actually prohibited from 
engaging in most political activity. This is a question that the IRS asks but it will be 
problematic for an organization to check yes. It also asks whether the organization 
intends to engage in any activities to influence legislation.  
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START OF FUNDRAISING. 

Organizations can generally start fundraising before they have received their 
IRS Determination Letter because the exempt status will be retroactive to their 
formation. It is important to notify donors that they are not yet tax exempt and that 
there is a possibility the organization may not be recognized as tax exempt.  The 
donors should confer with their own counsel about how to treat the deductibility of 
that contribution.  

OTHER TAXES 

It is important to remember that exemption from Federal and State Income 
Tax Exemption does not necessarily mean exemption from all taxes. A non-profit is 
exempt only from Federal and State Income Taxes Exemption.  It is still subject 
to other taxes, including the unrelated business income tax, and employee related 
taxes, local taxes, property taxes, sales taxes, including others. It is important to be 
aware of any taxes that may apply to the organization to ensure that it is paying any 
such taxes and complying with any of those applicable requirements. 

 

OBTAINING A FEDERAL EMPLOYER TAX ID NUMBER 
(F.E.I.N. or E.I.N) 

Applying for an EIN is a Free Service offered by the Internal Revenue Service. 
Beware of websites on the Internet that charge for this free service. 

You can apply online, by fax, by mail or by telephone. The easiest way is to go to 
www.irs.gov and click on Apply for an EIN under the Tools Heading. 

 

SUMMARY 

It is very important to understand that the founders of a non-profit must, after 
its formation, treat the non-profit as an independent business and not as “your” non-

profit.  It belongs to the public and if not treated as an independent entity, could 
destroy all the protections that a corporation should provide and expose the 

participants personally to penalties and taxes. 
 

  
This White Paper discussed the process of actually forming a non-profit, obtaining 
tax exemption and getting the organization up and running. 
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There are many other important obligations and laws to consider when operating a 
501 (C) 3 Non-Profit. These include but not limited to:  
 

 Basic governance of a non-profit  

 Fiduciary duties owed of directors of the non-profit 

 Estate planning to include gifting sums to a non-profit 

 Unrelated business income taxes 

 Limitation on Use of Donated Sums 

 Inability of a Non-Profit to participate in political/ lobbying activities 

 Expenditure and Spending Limits 

 Liability exposure for directors 
 
If you would like more information or assistance with any information provided in this 
White Paper or with any of the additional topics listed, please contact: 
 
Don Tenconi     John Van De Poel 
Law Offices Of Donald Tenconi                    Van De Poel, Levy, Allen & Arneal, LLP.  
Tel: (925) 977-9080    Tel: (925)  
Email: dt@tenconilaw.com   Email: Jay@vanlevylaw.com 
 

 
ATTORNEY PROFILE 

Donald Tenconi, Esq.  

With over 35 years of experience, Don is highly experienced in handling both litigation and 
non-litigation matters related to business and corporate law (corporations, limited liability 
companies and non-profit entities), real estate law and personal injury.  
 
Don is experienced in all phases of litigation and has taken dozens of cases to trial. In 
addition to being an experienced litigator, Don is also a trained conflict resolution facilitator 
and has resolved hundreds of cases via settlement to save his clients the high costs of 
written, discovery, depositions and trial, while achieving his clients’ goals.  
 
Don is a member of the State Bar of California. He is licensed to practice law in all state 
courts within the State of California, and also the United States District Court of the 
Northern District of California.  Don was formerly also licensed in Washington D.C. 
 
Non-Profit Entity Affiliations 
 
Member, Board of Directors – Children’s Skin Disease Foundation 
Member, Board of Directors – The William M. Yarbrough Foundation 
 
Education 
B.A., Bacteriology, Environmental Chemistry Minor, University of California, Los Angeles, 
1976  
University of San Francisco School of Law, 1981 

mailto:dt@tenconilaw.com

